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DETAILED ACTION 

1 . This Office Action is responsive to the application filed 1 1/26/2007. 

2. Claims 1, 3-6, 8-1 1, 13-16, 18-21, 23-26, 28-30, 35, 37-40, and 42 are presented for 
examination. 

Claim Rejections - 35 (JSC §101 

3. 35 U.S.C 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of matter, or 
any new and useful improvement thereof, may obtain a patent therefor, subject to the conditions and 
requirements of this title. 

Claim 21 is rejected under 35 U.S.C. 101 because a "program storage device readable by 
a machine, tangibly embodying a program of instructions executable by the machine" is directed 
to functional descriptive material, MPEP § 2106. Absent an explicit and deliberate definition or 
limiting claim language, the broadest reasonable interpretation of "a program storage device" 
would fairly be conveyed to one of ordinary skill in the art as any means to contain, store, 
communicate, propagate, or transport the program for use by or in connection with the 
instruction execution system. For example, storage media carrying program code are well- 
known in the art. A non-exhaustive list of such media includes (but is not limited to), CDs, 
DVDs, and other forms of fixed or portable media. 

Double Patenting 

4. A rejection based on double patenting of the "same invention" type finds its support in 
the language of 35 U.S.C. 101 which states that "whoever invents or discovers any new and 
useful process ... may obtain a patent therefor ..." (Emphasis added). Thus, the term "same 
invention," in this context, means an invention drawn to identical subject matter. See Miller v. 



Application/Control Number: 10/687,955 Page 3 

Art Unit: 2121 

Eagle Mfg. Co., 151 U.S. 186 (1894); In re Ockerl, 245F.2d467, 114USPQ 330(CCPA 1957); 
and In re Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 1970). 

A statutory type (35 U.'S.C. 101) double patenting rejection can be overcome by 
canceling or amending the conflicting claims so they are no longer coextensive in scope. The 
filing of a terminal disclaimer cannot overcome a double patenting rejection based upon 35 
U.S.C. 101. 

5. Claims 1-3, 1 1-13, and 21-23 are provisionally rejected under 35 U.S.C. 101 as claiming 
the same invention as that of claims 10-12 of copending Application No. 10/967367. This is a 
provisional double patenting rejection since the conflicting claims have not in fact been patented. 
The claimed subject matter depicted in the aforementioned claims is identical in wording and 
scope in both, pending applications. 



Claim Rejections - 35 USC § 103 

6. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

7. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 USPQ 459 
(1966), that are. applied for establishing a background for determining obviousness under 35 
U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating obviousness 
or nonobviousness. 
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1. Claims 1, 3-6, 8-1 1, 13-16, 18-21, 23-26, 28-30, 35, 37-40, and 42 are rejected under 35 
U S C. 103(a) as being anticipated by Folkes et al. (USPN 2003/0218982) in view over J. Moy 
(Hitless OSPF Restart | February 2002) 

2. As per claims 1 ,11,21, and 35 Folkes et al. teaches a routing device ([FIG 2A -22]) 
comprising: 

a dynamic routing module -24, operable to be executed at a particular time ([0024], 
[0026] e.g., backup protocol processor comprises a Backup OSPF-24, i.e., dynamic routing 
module, assumes control upon failover, i.e., particular time); 

a configuration manager (as set forth in the instant application is a device that stores state 
information much the same as the backup OSPF instance), coupled to a second routing device - 
21, operable to store configuration information associated with operational characteristics of a 
second dynamic routing module -23 associated with the second routing device -21 
([0027],[0029], [FIG 2B- 22] e.g., backup OSPF instance, i.e., configuration manager, stores 
state information corresponding to the active protocol processor, i.e., second dynamic routing 
module. This is accomplished via synchronization); 

a network information module, operable to store routing information from the second 
routing device ([0039] e.g., network information module, i.e., LSA database ) 

wherein said dynamic routing module is executed upon an indication that the second 
dynamic routing module is no longer operating ([0007, [0026] e.g., the terminology u no longer 
operating" is interpreted as a failure -OSPF router fails); 
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wherein said dynamic routing module -24 is configured to operate according to said 
configuration information ([0027] e.g., backup OSPF instance executes recovery functions and 
assumes the functionality as the former active OSPF instance). 

Folkes et al. discloses a communication module operable to transmit a hitless restart ([FIG 
2A-24] e.g., operable is interpreted as "capable of being put into use, operation, or practice. In 
the instant case, the Backup OSPF module is capable of implementing the OSPF enhancements 
for hitless restart as depicted in J. Moy (page 1 paragraph "in a nutshell, the OSPF enhancements 
for a hitless restart are as follows. . .".). Moreover, Folkes et al. teaches a routing device 
configured to route information for the cluster ([0005], [0008] OSPF router implements an 
algorithm to calculate packet forwarding table information. . . .forwarding tables route transit 
traffic through a shared central switch fabric. As backup instance of the active, it is interpreted 
that the router will continue to route information upon replacing the active instance.) 

However, Folkes et al. does not teaches transmitting a hitless restart event based upon an 
event associated with said execution of said dynamic module, said hitless restart event signaling 
network enabled devices to continue forwarding packets to a cluster of network enabled devices. 
J. Moy teaches transmitting the aforementioned limitations ([page 2 lines 1-5] e.g., router 
announces intention to perform a hitless restart, and asking for a "grace period.", i.e., 
transmitting a hitless restart, and neighbors continue to announce the restarting router in the their 
LSAs as if it were fully adjacent, i.e., continuing to forward packets. It is implied that 
maintaining adjacency during a failover will function to continue routing packets). 

Therefore, at the time the invention was made, one of ordinary skill in the art would have 
motivation to implement a hitless restart by incorporating the OSPF enhancements as taught by 
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J. Moy. Routers implement a separation of control and forwarding functions as to allow packet 
forwarding in the event control software is restart/reloaded. Given the potential that the control 
software in Folkes et al. may be restarted, it would have been advantageous to modify Folkes et 
al. to further maintain its data forwarding capability by implementing a hitless restart. One of 
ordinary skill in the art would have been capable of applying the known method of hitless restart 
as to further achieve seamless data forwarding as taught by Folkes et al. ([0026 lines 4-6]) 

3. As per claims 3, 13, 23, and 37, Folkes et al. teaches the device of claim 1 wherein said 
dynamic routing module implements an OSPF routing protocol ([0024] e.g., OSPF). 

4. As per claims 4, 14,24, and 38, Folkes et al. teaches the device the routing device of 
claim 1 wherein said particular time is associated with a non-functioning state of the second 
dynamic routing module ([0026] e.g., in the event the active protocol processor fails, implying 
the active OSPF instance is no longer capable of functioning). 

5. As per claims 5, 15, 25, and 39, Folkes et al. teaches the routing device of claim 1 
wherein said particular time is associated with a predetermined time ([0026] e.g., maintenance, 
i.e., particular time). 

6. As per claims 6,16, 26, and 40, Folkes et al. teaches the wherein said particular time is 
associated with network traffic ([0018] e.g., TCP failure). 

7. As per claims 8, 18, 28, and 42, Folkes et al. teaches the routing device of claim 1, 
wherein at least a portion of said stored configuration information is stored in a device different 
from said routing device ([FIG 2A] e.g., active OSPF instance -23 is a device different that that 
of the backup OSPF instance -24, i.e., routing device. According to [0029], the active OSPF 
instance maintains its current dynamic state, network interface state information, etc). 
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8. As per claim 10, 20, and 30, Folkes et al., as modified, teaches the routing device of 
claim 1 further comprising a communications module ([0052]-retransmit mechanism) operable to 
receive a reply from another routing device associated with the receipt of a hitless restart ([0052] 
e.g., in response to the Hello packets, a response is expected. The association is any indirect 
relation to a device receiving a hitless restart signal. Thus, a Hello message suffices to be 
associated with the recipient device receiving a hitless restart signal). 

9. As per claims 21 and 35, Folkes et al., as modified, teaches a program storage device 
readable by a machine, tangibly embodying a program of instructions executable by the machine 
to perform a method, the method comprising: 

storing configuration information associated with operational characteristics of a second 
dynamic routing module associated with a second routing device (supra claim 1 configuration 
manager in association with active/backup instance. . .as set forth in the instant application is a 
device that stores state information much the same as the backup OSPF instance) ; 
storing routing information from the second routing device (supra claim 1, synchronization of 
active instance with backup instance); 

configuring said first routing device according to said configuration information (supra claim 
1, configuration manager implementing synchronization of data); 

upon an indication that the second dynamic routing device is no longer operating, selectively 
routing datagrams through said first routing device (supra claim 1, active instance failure, where 
the backup OSPF initialization is interpreted as a selective selection, and/or the routing of 
datagrams using a forwarding table implies a selection because packets are forwarded using 
forwarding tables, i.e., selective routing); 
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and transmitting a hitless restart event, said hitless restart event signaling network enabled 
devices to continue forwarding packets to a cluster of network enabled devices, said routing- 
device configured to route information for the cluster (supra claim 1 discussion) 

Response to Amendment 

10. Amendments to claims 1,11,21, and 35 are entered. Cancellation of claims 2, 
7,12,17,22,27,31-34,36,41, and 43-44 is recognized. 

Response to Arguments 

1 1 . Applicant's arguments have been considered but are moot in view of the new ground(s) 
of rejection. 

Conclusion 

12. Applicant's amendment necessitated the new ground(s) of rejection presented in this 
Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP § 706.07(a). 
Applicant is reminded of the extension of time policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1 .136(a) will be calculated from the mailing date of the advisory action. In no event, 
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however, will the statutory period for reply expire later than SIX MONTHS from the date of this 
final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Darrin Dunn whose telephone number is (571) 270-1645. The 
examiner can normally be reached on EST:M-R(8:00-5:00) 9/5/4. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, David Vincent can be reached on (571) 272-3080. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

DD Albert DeCady 

01/31/2008 Supervisory Patent Examiner r 




